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ExoHOMIYHMIT PO3BUTOK KpaiHU BHUMAarae rmoaajibIioro BAOCKOHAJICHHS MPaBOBO-
T'O PeryJloBaHHS BIIHOCUH IIOJI0 BUKOPHCTAHHS PE3YJbTATIB iHTENEKTYaIbHOI Tisib-
HOCTI, B TOMY YHCJi Y cdepi MpoMHCIIOBO1 BiacHOCTI. [IpaBa mpoMHCIOBOT BIaCHOCTI
JIAI0Th MOXJIUBICTB Cy0’€KTY TOCIIOIapioBaHHs €()eKTUBHO BUKOPUCTOBYBAaTH BUHAXO-
11, KOPUCHI MOJIelTi, TPOMHUCIIOBI 3pa3KH, TOPTrOBENIbHI MapKU B TOCMOIAPCHKOMY 000-
pOTI, 110 BIUIMBAE HAa HOTO €KOHOMIYHUHN PO3BUTOK 1 y4acTh B KOHKYPEHTHIH O0pOTHOI.
ToMmy Ans HaJeKHOTO BPEryJIOBAHHS MPOLECIB 31IHCHEHHS MpaB IIPOMHCIOBOI Blac-
HOCTI Ta 3aJy4eHHs IX JI0 TOCIIOIapChKOT0 000pOTY BaXKIIMBE 3HAUCHHS MA€ BH3HAYCH-
HS TTOHSITTS 1 CYyTHOCTI TaKUX TIPaB.

[TpoGnemaTuka BU3HAUEHHS IpaB 1HTEJIEKTyaIbHOI BJIACHOCTI B3araii Ta Ipas Ipo-
MUCJIOBOT BJIACHOCTI 30KpeMa pO3IIIAJanach y HAyKOBHX MpAIsiX TAaKUX BYCHHUX SIK
B. A. Tozopues [1], O.II. Ceprees [2], O. I1. Opmrok [3], 1. ®. Kosans [4], 1O. €. Ata-
manoBa [5], O. C. fkosneB [6], P. €. Ennan [7] ta iH. B HayKkoBili JniTeparypi Ajs 1mo-
3HAYEHHS IIMX IPaB BUKOPHCTOBYIOTHCS TOHSATTS «IpaBa Ha 00 €KTH MPOMHUCIOBOI
BJIACHOCTI», «MalHOBI MpaBa Ha 00’€KTH MPOMHCIOBOI BIACHOCTI», «IIpaBa MPOMHC-
JIOBOT BJIACHOCTI», «BUKITIOYHI TPaBay, SKi 3aCTOCOBYIOTHCS JJIsl y3arajJbHEHOTO TI03HA-
YEeHHS TIpaB Ha TPyIy 00’ €KTIB IHTENEKTyaIbHOI BJACHOCTI, SIKI HAJIEkKATh 10 TIPOMHUC-
n0Boi BiacHOCTi. [IpoTe, BU3HAaYEHHS MOHATTS «IpaBa MPOMHUCIOBOI BIACHOCTI» 3aIH-
IA€THCS HEZOCTATHHO PO3POOICHUM.

Ha 3akoHOaBYOMY piBHI TEPMiIH «IIPOMHCIIOBA BIACHICThY» 3aKPIIUICHUH B Ha3B1
1 3micti [Tapu3pkoi KOHBEHIIIT PO OXOPOHY MPOMUCIIOBOI BiacHOCTI (1ani — KonBen-
1is1), sika HaO0yJa YMHHOCTI 17 Ykpainu 25 rpyaas 1991 p., npote BU3HaYeHHS IILOTO
MOHSATTS y 3a3HaYE€HOMY MI)KHAPOJHOMY aKTi He HABOJAUTHCS. Y BHYTPIITHROMY HaIli0-
HAJIBHOMY 3aKOHOJIaBCTBI TaKOK HE MICTUTHCS BU3HAYCHHS TMOHSTTS «IIPaBa MPOMHUC-
JIOBOT BJIACHOCTI», & 3aKPIIUTIOETHCS JIMIIE 3aralbHUN MEPesiK «00’€KTIB MpaB 1HTENEeK-
TyaJIbHOT BJIACHOCTI», SIKI 3aCTOCOBYIOTBCS Yy Cepi TOCIONapIOBaHHsI. BUHAXOAH Ta
KOPHUCHI MOJIeJTi; IPOMUCIIOBI 3pa3ky; COPTU POCIMH Ta MOPOAU TBAPHH; TOPTOBEIbHI
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MapKH (3HAKH JIUIS TOBApiB 1 MOCIYT); KoMepiiiiiHe (pipMoBe) HaliMEHYBaHHS; reorpa-
¢biuHe 3a3HavyeHHS; KOMEpIiiiHA Ta€MHHIS; KOMII IOTEPHI MpOrpaMu; iHIII 00’ €KTH,
nepenbadeni 3akoHoM (4.1 cr. 155 T'ocmomapcbkoro koaekcy Ykpaiam (mami — ['K
VYkpainn)).

BumienaBesieHe BKa3ye Ha aKTyaJbHICTh HayKOBOI PO3pOOKH BU3HAUEHHS MOHST-
TSI «IIPaBa IMPOMHUCIIOBOI BIACHOCTI».

Memoro cmammi € ymouHeHHs 6U3HAYEHHS NOHAMMA «NPAsa NPOMUCIO80T 81dAC-
HOCMIY.

JI1st mOCATHEHHS METH JTOCIIJKEHHS He0OX1JHO, HacaMIiepe, 3’ sICyBaTu TOHSTTS
«IpOMUCIIOBA BiIAcHICTHY. [IpomucioBa BiacHicTh (3 anrit. industrial property) — me
OJTHA 31 CKJIaJIOBHX 1HTEJIEKTYaIbHOI BIaCHOCTI. Y BHIeBKa3aHiii KoHBeHIIIi HABOIUTH-
Cs1 TepeiK 00’ €KTIB MPOMUCIIOBOI BIACHOCTI: MATEHTH Ha BUHAXO/M, KOPUCHI MOJIETI,
IPOMMCIIOBI 3pa3KH, TOBApHI 3HAKH, 3HAKU 00OCITyroByBaHHA, (ipMOBiI HalilMEeHyBaHHS
Ta BKa31BKU MPO MOXOKEHHS YN HAMMEHYBaHHS MICIIsl IOXO/DKEHHS, a TAKOXK MPUTTH-
HEeHHs He100pocoBicHOT KOHKypeHiii (. 2 ¢T. 1).

B u. 1 ct. 155 'K Vkpainu, He JUBISYUCH HA IIUPOKY Ha3BY («00’€KTH IIpaB iHTe-
JICKTYaJIbHOI BIACHOCTI») (PAKTHUHO TepesideHi Juiie 00’ €KTH MPOMHCIOBOI BIaCHO-
CTi, a caMe: BUHAXO/IM Ta KOPUCHI MOJIEITi; TPOMHUCIIOBI 3pa3KH; COPTH POCIUH Ta MOPO-
JI1 TBapHH; TOProBeNbHI MapKH (3HAaKU Ul TOBApiB 1 MOCIyT); KoMmepliiiHe (¢dipMoBe)
HaliMEHYBaHHS; TeorpadiyHe 3a3HauCHHS; KOMEpIiiHA TAEMHHUIISI; KOMIT IOTEPHI TPO-
rpamu; i 00’ eKTH, mepe1dadeHi 3aKOHOM.

Ha BigMiHy BiJl 3aKOHOaBCTBA, B HAYKOBIH JIITEPATypi TEPMiH «IIPOMHUCIIOBA BIIAC-
HICTBY» OTpUMaB OUTBIII IPYHTOBHY pO3p0o0Ky. Tak, mpoMHCIIOBa BJIACHICTh PO3YMIETHCS
SK 1CTOpHYHO COPMOBAHE MOHATTS, K€ MO3HAYAE CHCTEMY BiIHOCHH, L0 CKJIaJar0Th-
csl y 3B’S3KY 3 MPUHAIEKHICTIO HEMaTepialbHUX OJar, Mo iCHYIOTh y GopMi TeXHIU-
HUX, XYJI0)KHbO-KOHCTPYKTOPCHKHUX 1 O10JIOT1YHHX pIllIeHb, TO3HAYEHb, 3HAKIB 1HIUBI-
Ayaiizalii y4acHUKIB IUBUIBHOTO 00Iry i BUpoOJieHy HMMU mpoaykuito [11, c. 463].
I. ®. KoBane BU3HAYa€ MOHATTS «IIPOMHUCIIOBA BIACHICTBY» SIK CYCHUIbHI (BUPOOHHUO-
€KOHOMIYH1) BIJIHOCHHH, KOTP1 CKJIaIal0ThCs 3 TIPUBOY MOHOIOJLHOTO BUKOPHUCTAHHS
TOBAPOBUPOOHUKOM OXOPOHIOBAHUX IPABOM IHTEIEKTYalIbHUX (HAyKOBO-TEXHIYHHX)
pillleHb, pUHKOBUX 11eHTU(IKATOPIB y MpoIIeci opraHizamii 1 31iHCHEHHS CBOET TOCTIO-
JApChKOT AISUTBHOCTI, @ TAKOXK IIOJI0 HaJaHHS TaKOi MOKJIMBOCTI 1HIIKUM 3alHTEPECO-
BaHUM cy0’ektam [4, c. 18].

VY Ouibil By3pKOMY 3HAYEHHI ITiJI MMPOMHKCIIOBOIO BIIACHICTIO PO3YyMIIOTh IpaBa,
10 CTOCYIOThCS BUHAXOJlIB, KOPUCHUX MOJIEJIeH, MPOMUCIOBUX 3pa3KiB, 3HAKIB JJIS
TOBapiB 1 Mocnyr, ¢pipMOBUX HallMEHyBaHb, 3a3HaUYCHb MOXOIKEHHS TOBapiB, a TAKOX
3aXHCT BiJ HEA0OpOocoBicHOT KoHKypeHtii [3, ¢. 319-320]. I1. b. Merc ta O. I1. Cep-
TEEB M1/ MPOMUCIIOBOIO BJIACHICTIO PO3YMIIOTh BUKIIIOUHI MpaBa, M0 Peati3yloThCs y
cdepi BUPOOHMIITBA, TOProBOro 00iry, HaxanHs nociuyr [2, c. 19]. JI. I[I. AnydpieBa
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CTBEP/UKYE, 110 POMHUCIIOBA BIIACHICTH — 1€ BUKIIIOYHI MpaBa Ha BUKOPUCTAHHS HEMa-
TepianbHUX Oyar, Kl € pe3yJbTaToOM TBOPUOI AISUIBHOCTI B PI3HOMaHITHHX cdepax,
OB’ SI3aHUX 3 MaTepialbHUM BUPOOHUIITBOM, TOPTiBIICkO, TIOcayramu [12, c. 424].

Takum gyuHOM, K BOAYAE€THCS 3 HAYKOBUX JDKEPEN, ICHY€E JBa MiIXOIU JO PO3Y-
MIHHSI IPOMHCJIOBOI BJIACHOCTI: 1) sIK CyCIUIBHUX BITHOCHH, IO CKJIAJIAIOTHCS 3 MPHU-
BOJIy 00’ €KTIB IIPOMHUCIIOBOI BIIACHOCTI; 2) SIK BUKIIFOYHHX TPAB Ha 3a3HAYCHI 00’ €KTH.
BpaxoBytoun, 10 pe3ynbTaTé 1HTEIEKTyalbHOI HAyKOBO-TEXHIYHOI TBOPUYOCTI MAIOTh
HeMaTepialbHy MPUPOAY, VIS BBEICHHS iX B 000POT SIK 00 €KTiB PUHKOBHX BiJIHOCHH
Taki HeMaTepialbHi pe3yJIbTaTh MaloTh OyTH BUPaXeHI Ta 3aKpiIUIeH] y BUIJIAL MEB-
HOTO a0COJIOTHOTO TpaBa. B maHoMy BHMa/JKy TakKuM aOCONIOTHUM MPABOM BUCTYIIA-
I0Th «BUKIIOYHI IIpaBay, IKUMHU € MalHOBI TIpaBa Ha BIAMOBIIHI Pe3yJbTaTH HAYKOBO-
TEXHIYHOT TBOPYOCTI 1 3acobM iHAMBIAyati3auii. Peanizamis mpaBoMOYHOCTI po3nops-
JDKEHHSI HeMaTepialbHIMU Pe3yJIbTaTaMy JI0CATA€ThCS 3a IOMIOMOTOI0 BBEJICHHS B T'OC-
MOJapChKUI 000POT BUKITIOUHUX MpaB. OCKINBKH «BUKIIIOUHI IPaBay, 3 TOUKH 30Dy iX
000pOTO3/IaTHOCTI B TOCMOIAPCHKOMY O0ITY, JO3BOJSIOTH PeaizyBaTH MaitHOBUH (KO-
MEpIIHHUIN) IHTepEC IPABOBIACHUKA B OTPUMAHHI JOXO/IB BiJl BAKOPUCTAHHS PE3yJib-
TaTiB HAyKOBO-TEXHIYHOI TBOPYOCTI, CJIi/] MOTOAUTHUCH 3 BUIIE3a3HAUCHO TOYKOIO 30DY,
10 MMPOMHUCJIOBA BJIACHICTH 1€ (PAKTHYHO 1 € CYKYITHICTh BUKJIIOUHUX TPaB HA Pe3yib-
TaTH HAYKOBO-TEXHIYHOI TBOPYOCTI, SIKI BUKOPUCTOBYIOThCS Y cepi rocrogaproBaHHs.

B 3aK0HO/aBCTBI BU3HAYEHO POJIOBE TOHATTA 10 IpaB IPOMHUCIOBOI BIACHOCTI —
«TpaBO I1HTENEKTyaldbHOI BIacHOCTI». Y 4.1 cT. 418 LluBinbHOTO KOMEKCYy YKpaiHu
(mami — LIK Ykpainun) nepeadadeHo, 110 MpaBo iHTEIEKTYaIbHOT BJACHOCTI — 1€ TIPaBO
0co0u Ha pe3yJbTaT IHTEIEKTyaIbHOI, TBOPYOI JiSUTLHOCTI a00 Ha IHIIMIA 00’ €KT MpaBa
IHTEJIEKTyaJIbHOI BJIACHOCTI, BU3HaYeHUH M Kojmekcom Ta iHImMM 3akoHOM. Bpaxo-
BYIOUH, [0 MPOMHKCIIOBA BJIACHICTH € CKJIAJI0BOIO IHTENEKTYyaJIbHOI BIACHOCTI, Ta BH-
X054 31 3MicTy 4. 2 cT. 418 LIK Ykpainu (ckiajg npaBa iHTENEKTyalbHOI BIACHOCTI),
MOJKHA 3pOOUTH BHCHOBOK, IIIO ITpaBa MPOMHCIOBOI BIACHOCTI TAKOX CKIIANAIOTHCS 3
0coOMCTHX HeMailHOBUX MpaB Ta (a00) MalfHOBUX MpaB. 3aKOHOJABENb PO3IOJLIIE
mpaBa MPOMHKCIIOBOI BJIIACHOCTI HA TPyHH: OCOOMCTI HEMalHOBI 1 MalfHOBI mpaBa, sKi
PI3HATBCSA MK CO00F0 32 (YHKITIOHATLHUM MPU3HAYCHHSM Ta KPUTEpieEM 000pOTO3/aT-
HocTi. OTKe, Y 3arajJbHOMY BUIJISI IIPABO NMPOMUCIIOBOI BIACHOCTI — 1€ CYKYITHICTb
0coOHMCTUX HEeMaHOBHUX Ta (a00) MAafHOBHX NIpaB Ha PE3yJbTaTH HAYKOBO-TEXHIYHOL
TBOPYOCTI 1 3aCO0M 1HAMBITyalTi3allii, BU3HAUYEHI 3aKOHOM.

Ocobucti HeMaifHOBI MpaBa Ha 00’€KTH MPOMHCIIOBOI BJIACHOCTI 3a 3arajbHUM
MIPABUIIOM HE MOXYTh BiquyXyBaTuch (4. 4 cT. 423 LIK Vkpainn). 3a ¢pyHKIIOHATEHIM
MPU3HAYEHHSIM OCOOMCTI HEMaWHOBI MpaBa 3a0e3MeuyTh JyXOBHI MOTPeOU TBOPIIS,
iHAMBiAyaizaiiro ocobucrocti. [l mUX mpaB XapakTEpHi: HEBITUYKYBaHICTh, abCO-
JIOTHUHM XapakTep, BiJICYTHICTh MAafHOBOTO 3MICTY, HEMOMJIMBICTh TPOLIOBOI OIIIHKH
Tomo. ToMy 0cOOMCTI HEMaliHOBI TIpaBa HE MOXYTh OYTH 00’ €KTaMHU TOCTIOJAPCHKOTO
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000pOTY 1 BIAMOBITHO BUKOPUCTOBYBATUCH B TOCIOIAPCHKIN JTISUTBHOCTI 3 METOIO OTPHU-
MaHHS NPUOYTKY.

3aranpHI TIOJIOKEHHSI 1II0JI0 MAWHOBHX TPaB Ha 00’ €KTH MPOMHUCIOBOI BIACHOCTI
3aKpiIlIeH] B CT. CT. 424, 464, 490, 495 1IK Ykpainu, cT. cT. 156-162 'K Vkpainu Ta
HOpMax CIeliaJIbHUX 3aKOHIB PO 0COOIMBOCTI OXOPOHH IPaB Ha pi3Hi 00 €KTH Mpo-
MucioBoi BiaacHocTi. [Ipu pomy B HOpMmax LUK Ykpainu BUKOPHUCTOBYETHCS CIOBO-
CTIOJy4eHHSI «MaifHOBI MpaBa iHTEJIeKTyalbHOi BiacHOCT», HopMmax 'K Vkpainu —
«MPABOMOYHOCTI 111010 BUKOPUCTAaHHS BUHAXOAY», & B HOpMaX CIEiaTbHUX 3aKOHIB —
«TpaBa, 1110 BUIUIMBAIOTH 3 MATEHTY», «IIPaBa, 1110 BUIUIMBAIOTH 3 CBIAOLITBA» Ta 1HIII.
OTXe, B 3aKOHO/IaBCTBI 3aCTOCOBYETHCSI Pi3HA TEPMIHOJIOTIS 7S TTO3HAYEHHS OJJHOTO 1
TOTO X SIBUIIA — MAWHOBUX IIPaB Ha 00’ €KTH MPOMUCIOBOI BIACHOCTI.

3 1poro mMpuUBOY Ciia nmoroguTuck 13 1. @. Koanb, 10 nepenik «mpas, 1Mo BU-
IUIMBAIOTh 3 MATCHTY» Y CHEI[laIbHUX HOpPMax Ta 3arajibHa KOHCTPYKIliS «MaiHOBI
mpaBa Ha ... », 1m0 3acTocoByeThea B [IK Ykpainu, mpu3BoAUTh 10 HEOTHO3ZHAYHUX
BHUCHOBKIB 1100 X MIPUPOM: Y HABEICHOMY 3aKOHOJ/IaBUOMY KOHTEKCT1 BOHU OLIbIIIE
HaraJyoTh CaMOCTIiHI ITpaBa MaTEeHTOBJIACHUKA, aHIXK IIPAaBOMOYHOCTI OZJHOTO Ccy0’ K-
TUBHOTO MTpaBa Ha 00’ €KT mpoMucioBoi BracHOcTi [13, c. 17]. Ak Bigmivae A. C. SIkoB-
J€B Cy0’€KTUBHE MpPaBO Halae Cy0’€KTy KiIbKa MOXIMBOCTEH (IpaBOMOYHOCTENN):
MIPAaBOMOYHOCTI Ha BJIACHI Jii, MPaBOMOYHOCTI BUMAaraTH MEBHOI MOBEIIHKH BiJl 1HIINX
0ci0, MPaBOMOYHICTH Ha 3aXucT [6, ¢. 26].

Ha BimMiHy BiJ HalliOHAJIBHOTO 3aKOHOIABCTBA, B 3aKOHOAABCTBI IHIIMX KpaiH,
30kpema, [luBinbHOMY KoOnekci Pociiicekoi deneparnii (ct. 1229) [14], LuBinmsHOMY
kozaekci Pecry6miku Bimopycs (ct. 983) [15], LusineHomy koaekci PecnyOmikn Ka-
3axcraH (ct. 964) [16] a1t no3HAUEHHsT MaHOBUX TpaB Ha 00’ €KTH iHTEJICKTYaIbHOT
(mMpoMuCIIOBOi) BIACHOCTI OUTBIN BJAjI0 BUKOPHCTAHO TOHATTS «BHUKIIIOUHE IPABO»,
SIK€ BKJTFOYAE MTPABOMOYHOCTI Cy0’€KTHBHOTO TTpaBa — BUKOPUCTOBYBATH MPaBO y Oyab-
KU He3a00pOHEHHH c110ci0, J03BONIATH a00 3a00POHATH BUKOPUCTAHHS 1HILIUM OCO-
0aM, BXKHMBATH 3aXOJIB I1I0JI0 3aXUCTY CBOIX MpaB, II0 BiJIMOBIIA€ BUILE3ralaHiil KOHCT-
pyK1ii cy0’€eKTHBHOTO TpaBa: MPaBOMOYHOCTI Ha BJIACHI JIii; MPaBOMOYHOCTI Ha 9yXKi
Jii; IpaBOMOYHICTh HA 3aXUCT.

3 HaBEICHOTO CIiye, IO HA PiBHI HAIIIOHAIBHOTO 3aKOHOJABCTBA TEPMIH «Maii-
HOBI IpaBa MPOMHKCIIOBOT BJIACHOCTI» HE 3aKPIIUICHHIA, TUM OUIbIIIe He BUPOOJICHO €/TU-
HOTO MiJIXOAY LI0J0 3MICTy MailHOBUX MpaB MPOMHUCIOBOI BIACHOCTI, SIKI BUpaXKEeH] y
BUTJISAJII CyO €KTUBHOTO BUKJIFOYHOTO TpaBa. [[ist 3a0e3rnedeHHs mpaBoBHX 3acaa edek-
THBHOT'O BUKOPUCTaHHS B FOCIOAAPCHKOMY 000pOTI 00’ €KTIB TPOMUCIOBOI BIACHOCTI
JIOLITBHO 3aKPIMHUTH B 3aKOHO/IABCTBI TEPMiH «MafHOBI IIpaBa MPOMHUCIIOBOI BJIaCHOCTI»
Ta BUSHAYMTH €JUHUHN T1IX1]1 010 3MICTy MAaifHOBUX IPaB MMPOMHUCIIOBOI BIACHOCTI.

B naykoBiii niTepaTypi BKHBAIOTHCS Pi3HI MOHSITTS JUIsl TO3HAYEHHS MAHOBHX
IIpaB Ha 00’ €KTH MPOMUCIIOBOI BJIACHOCTI, 30KpeMa «MaiiHOBE MPaBO», «IpaBa Ha 00’ €k-
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TH TIPOMUCIIOBOI BIIACHOCTI», «MAiHOBI MpaBa Ha 00 €KT MPOMUCIOBOI BIIACHOCTIY,
«BUKIIIOYHI TIpaBa» Tomio. Tak, sk 3a3Hadae A. C. SIkoBieB, maiiHOBE MpaBo — Iie
CyO’€KTHBHE IIUBIJIBHE MPABO, SIKE HAJICKUTh CY0 €KTY HIUBUILHOTO MPAaBa, 110 BUCTY-
mae 3aco0oM peajizaiii MaifHOBOTO iHTEpeCy, 0 Ma€ TPOIIOBY OIIHKY, 10 HaOyBa-
€THCS HA MIICTaB1 YTOJ YU IHIUX IOPUINYHUX (PAKTIB 1 BOJOJIIE€ O3HAKOIO BITUYKyBa-
HocTi [6, ¢. 71]. HaykoBui y cdepi rocnogapchKoro mpasa 3a3Ha4yarTh, 0 10 chepu
TOCIIOJIAPIOBAHHS 3AIy4al0ThCS JIMIIE MAHOBI TPaBa, SIKUM BJIACTUBUN MAlHOBUU Ta
Biquy>KyBaHHiA xapakrep. Lls kaTeropis mpaB 3ade3rnedye MOKIMBICTh Cy0’€KTa TOCIIO-
JIAPIOBAHHS 3AJIy4aTH IHTEIEKTYalbHI 00’ €KTH, SKi € HEeMaTepiaIbHUMU 32 CBOEIO CYT-
HICTIO, 10 eKOHOMIYHOTO 06opoTy [17, c. 223].

I. ®. KoBanb mpaBa Ha 00’€KTH NMPOMHUCIIOBOI BJACHOCTI BU3HAYAE SIK «y3arayb-
HEHE BUPAXXEHHS CYKYITHOCTI CIUIFHUX 32 MPABOBOIO MPUPOJIO0 1 3MICTOM MaHOBUX
Cy0’€KTMBHUX TPaB Ha BUHAXIiJ, KOPUCHY MOJEIb, IPOMHUCIOBHIA 3pa30K, TOPTOBEIbHY
MapKy, KOMepIliiiHe HaliMeHyBaHHs, reorpadiyne 3a3HaueHHs» [4, ¢. 45]. [Ipu 1pomy
ITiJT MAHHOBHM TIPAaBOM Ha 00’ €KT IPOMHUCIIOBOT BJIACHOCTI (BUKIIFOUHE TIPABO) JTOCII I-
HULA pO3yMI€ IIJTICHE MTPaBOBE YTBOPEHH (Cy0’€KTHBHE MPABO), IO OXOILIIOE CYKYII-
HICTh €JIEMEHTIB — PAaBOMOYHOCTEH, SIKi ONIOCEPEIKOBYIOTh 3a0€3MeUeHI 3aKOHOM MOXK-
JUBOCTI MPABOBJIACHUKA I[0JI0 BUKOPUCTAHHS 00’ €KTa MPOMHUCIIOBOI BIACHOCTI Y MPO-
1eci 3AIMCHEHHS TOCTIOAAPChKOI AIsUTbHOCTI, HaJJaHHS T03BOJTY HAa MOT0 BUKOPUCTAHHS
IHIIMM 0co0aM, BiUyEHHS IpaBa, 3a00pOHN BUKOPUCTaHHS OXOPOHIOBAHOTO 00’€KTa
iHIMMHU ocobamu 0e3 103BOJTy NPaBOBJIACHUKA, a TAKOXK 3aXHCTY IpaBa B pas3i Mopy-
IICHHS, HEBU3HAHHS YM OCTIOpIOBaHHs [4, c. 46].

[IpencraBisitoTh 1HTEpEC HAMpAIOBaHHS HAYKOBIIIB, sIKi BKa3yKOTh Ha OCHOBHI
O3HAKH (BJIACTUBOCTI) MaMHOBUX IpaB MPOMMCIIOBOI BilacHOCTI. Tak, MaifHOBI mpaBa
Ha 00’€KTH IHTEIEKTYaJIbHOI BJIACHOCTI MAalOTh 3arajibHi PUCH, sIKi 3aJI€)KHO BiJl KOHK-
PETHOTO pe3yJIbTaTy TBOPYOCTI MOXKYTh HaOyBaTu meBHOI crienudiku: 1) € pi3HOBHU-
JIOM aOCOJIIOTHHX TpaB; 2) iXHs Misi 0OMEXeHa, sIK TPaBUIIO, IEBHUM TEPMIHOM, TTICIIsS
CIUTUBY SIKOTO O0’€KT MEPEeXOAUTH N0 CYCHIIBHOTO KOPHCTYBaHHS; 3) Iisl MailHOBUX
MpaB Ha 3HAYHY KUIBKICTb 00 €KTIB 1HTEJEKTYaIbHOI BIACHOCTI OOMEKEHa IEBHOIO
TEPUTOPIEI0, HA K BUHUKIIM TpaBa (BUIAHO MaTeHT, cBigonTso) [17, c. 220].

10. €. AtamaHoBa TOBOAMTS, IO JUISI MOXKIIMBOCTI OpaTu y4yacTh y LUBUIbHOMY
000poTi paBa Ha 00’ €KTH MPOMHUCIIOBOI BIACHOCTI MAIOTh BIJIIOBiIaTH MEBHUM YMO-
BaM (KpHUTepisiM 000pPOTO3aTHOCTI), a caMe: BHUKJIIOYHOCTI; KOPUCHOCTI; BiIUYy>KyBa-
HOCTI; MOXIJIMBOCTI TPOIIOBOT OIIIHKK; IHBECTHIIITHIN npuBadbIuBoCTi [5, ¢. 11].

B. A. Jlo3op1ieB 10 BIaCTUBOCTEH BHKIIOYHHUX TIPaB BiTHOCHB: HeMaTepiaabHUN
XapakTep; KOMEPIHHY I[IHHICTh; MPUHANIEKHICTh 0 00’ €KTIB €KOHOMIYHOTO 000pO-
Ty; €CTeTHUHUHN 4K iHPOPMALiHUIA 3MICT; MOXIUBICTh BiZOCOOIEHHS (MOXIUBICTD
yuacti B obopori — aBt.) [1, c. 38].
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CTOCOBHO TaKOi 03HAKM MAaMHOBHMX BUKJIIOYHHUX IPaB, K BIJICYTHICTh MaTepialib-
HO-pe4yoBOi (OpPMHU CITiZl 3yNUHHUTHUCS JIeTalbHille, OCKUIBKM Ha ChOTOJHI ICHYE He-
Y3rO/DKEHICTh MIXK JIEIKMMH HOPMaMH 3aKOHOJABCTBA, SIKI BCTAHOBIIOIOTH NPaBOBUIL
PEXUM IHTENEKTYaIbHHUX IPaB.

[Ipobnema BiACYTHOCTI €AMHOI 3aKOHOAABYOI KOHIEMIII] 111010 IPaBOBOI'O PEKU-
My OXOpPOHH TIpaB Ha 00’ €KTH MPOMHKCIIOBOI BJIACHOCTI IOB’s3aHA 13 MaHYBaHHSIM B
IOPUINYHIN HayIll ABOX TEOpiid, a caMe «IpoTmpieTapHOI» Teopil (3 aHra. property —
BJIACHICTh, MaifHO) Ta Teopii BUKJIIOUYHUX MPaB. Sk 3ayBaKyeThCs B JIiTEpaTypi, Ha BiJ-
MIHY BiJl IPABOBOTO IOJISI 1HTEIEKTYaJIbHOI BJIACHOCTI OYIlb-AKOi 1HIIOI KpaiHW, Ha
SKOMY JIIOTh HOPMH IpaBa TUIbKH OJHI€I 3 ICHYIOUMX TEOpild, Ha MPaBOBOMY IMOJi
VYKpaiHu 0JJHOYACHO AIFOTh J1Ba Wi IHCTUTYTH Tpasa [18]. 3a3HaueHe, B CBOIO Yepry €
MiJICTAaBOI0 BUHUKHEHHS MPOTHUPIY Ta KOJI31i MK HOpMaMH YUHHOTO 3aKOHOJ/IaBCTBA,
1110 BiATOBIIHO HETAaTHBHO BIUIMBA€E HA CTaH Ta AUHAMIKy PO3BUTKY C(epH iHTENEKTY-
anbHO1 BracHocTi. Tak, 4. 2 ct. 190 LIK VYkpainu nepenbadae, o MaifHOBI paBa BH-
3HAIOTHCS «PEYOBHMHM IpaBaMu», pu oMy y cT. 424 11K Ykpainu BuU3HAUYCHI Maii-
HOBI IIpaBa IHTENEKTYalbHOI BIACHOCTI, 3 YOTO 3a JIOTIKOI 3aKOHOAABLS CIIIYE, L0
MaifHOBI MpaBa IHTEIEKTYaIbHOI BIACHOCTI TAKOXK € pedyoBUMH npaBaMu. OOHAK, 3 Ta-
KHUM BHCHOBKOM HOTOJMTUCH CKJIQJHO, BUXOASYH 3 HACTYITHOTO.

MaiiHOBI mpaBa He HaJie)KaTh J10 KaTeropii pedyeil. 3 oryiaay Ha MojiokeHHS 4. 1
ct. 190 UK VYkpainu, pedi Ta MaifHOBI IpaBa sBISIOTH COOO0 Pi3HI 00 €KTH, K1 BXO-
ISTh 10 CKJIaAy MaiiHa. Takok 3aKOHOJaBelb MPsSMO repeadavae, Mo mpaBo iHTeneK-
TyaJbHOI BJIACHOCTI Ta MpPaBO BJIACHOCTI Ha piy HE 3anexarb ojAHE BiJ oxHoro (4.1
cT. 419 IIK Ykpainu). To6To ciig po3pi3HITH MPaBO IHTEIEKTyaIbHOI BJIACHOCTI (BHU-
KJIFOUHI Mai{HOBI ITpaBa) Ta MpaBO BJIACHOCTI Ha pid. Piu € mpenMeTom MaTepiaibHOTO
cBiTy (4. 1 ct. 179 UK Ykpainu), onHak MaiiHOBI IpaBa IHTENEKTYaIbHOI BIACHOCTI HE
MOXXYTh BUMIPIOBATHCS 32 JIOMTOMOTOI0 TaKMX pedoBUX ((PI3MUHMX) KaTeropi sk Bara,
po3Mip, Koiip, popma Touro. Ha BingMmiHy Bif MaifHOBHX NpaB 1HTENEKTyaJbHOI Biac-
HOCTI, JTisl TpaBa Ha piy y MpoCTopi 1 yaci HeoOMexeHa. MaliHOBI TIpaBa HE IMiIJaI0Th-
Cs1 aMOopTH3allii Ta 3HOCY, Ha BIIMIHY BijJl p€UOBUX MPaB MOXKYTh OyTH MPEAMETOM BHU-
KOPHCTaHHS HEOOMEKEHHM KOJIOM 0ci0 Tomio. TakuM 4MHOM, MpaBa 1HTEIEKTyalbHOl
(MpoMHCIIOBOT) BIACHOCTI HE € PEYOBUMU MPABAMHU.

3 1pOr0 MPHUBOAY B IOPUAMYHIN Haylll BCTAHOBJICHO, 10 BUKIIIOYHE MPABO — II€
a0COJIFOTHE MTPAaBO HA HEMATEPiaJIbHUIN Pe3ysIbTaT IHTEICKTYaIbHOI AISUIBHOCTI, HA Bij-
MiHY BiJ MaTepiaIbHUX 00’ €KTIB, IJIs SIKUX Ji€ TpaBo BiacHOcTi. Came 1ie mpaBo cra-
JIM 3aKpIILTIOBATH HAa 00’ €KTH, BBEJICHHS SIKUX B €KOHOMIYHHI 000pOT cTaBajao HEoO-
ximHuM [6, C. 70]. Sk cnpasemmuBo ctBepmkye JI. B. lllenHikoBa, «pe3ysbTaTH iHTE-
JEKTyaIbHOI MisUTBHOCTI, X04Ya 1 € 00’€KTaMH IUBIILHOTO IIpaBa, aje € 00 €KTamMu
0COOIMBOTO POJTy. IX HE MOXKHA PO3ITIANATH B AKOCTI pisHOBUY peueil. JlitepaTypHuii
TBIp, IKUH Mae mMarepiajabHy (OpPMY KHHMIH, CTa€ piydio 1 00’€KTOM IIpaBa PEYOBOIO.
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ITPABO TA EKOHOMIKA

OpHak KOMIUIEKC BUKIIIOUHUX TIPaB Ha JIITepaTypHHid TBip Oyze 30BCiM iHIUM. ... Ta-
KUM YHUHOM, JIO0 MOHATTS «piu» MU He OyZeMO BiIHOCUTH 00’ €KTH, HE MaTepiaibHi 3a
CBOEIO CYTTIO, @ caMe pe3yJIbTaTh TBOpUOi AisuibHOCTI» [19, c. 48-49].

B. A. Jlo3op1ieB, po3poOHHK TeOpii «IHTEIEKTyaJIbHUX MPaBy», 3a3Ha4yaB, 1110 TIPABO
BJIACHOCTI (pe4yoBe MPaBO) HE MiAXOAUTH JIJIi HEMaTepialbHUX Pe3yJIbTaTiB IHTEIEKTY-
QJIBHOT JiSUTBHOCTI 3 OTJISITy HA OCOOJIMBOCTI, MpUTaMaHHI HeMaTepiaJbHUM Pe3yiIbTa-
TaM IHTEJIEKTYyaJIbHOI MIsITBHOCTI: MOKJIMBICTh OJHOYACHOTO BHUKOPUCTaHHS 00’€KTa
HEOOMEXEHHUM KOJIOM 0ci0, BIACYTHICTh (Pi3NUHOI aMOpTH3allii, TepUTOpiajbHA Ta Ya-
coBa oomexeHicts [ 1, ¢. 37-38].

P. €. EnHaH, xapakTepu3ylOud MpaBa Ha Pe3yNbTaTH IHTEIEKTYalIbHOI IiSIBHO-
CTi, HABOJIUTh JOJIATKOBI OCOOJMBOCTI IMX IpaB: HA BiAMIHY BiJl PEUYOBUX TpaB, Ha
BUKIJIIOYHI MpaBa HE MOMIMPIOETHCS TABHICTh BOJOJIHHS, BIHIUKALSA, crienugikais,
aMOopTH3allisl; BUKIIOYHI IpaBa MalOTh CTPOKOBHUI XxapakTep. Takox aBTOp 1OXOAUTH
BHCHOBKY, 1110 BUKJIIOYHE MIPAaBO Ha PE3yJIbTaTH IHTENEKTYalbHOI AISIIBHOCTI BiApi3HS-
€THCS BiJl pEYOBOTO TpaBa 3a cy0’ eKTamu, 00’ €KTaMu, 3MICTOM Ta 3/11HCHEHHSIM Cy0’ €K-
THUBHHX TpaB Ta 000B’sA3KiB TXHIX HOCIIB, crierudikoro ix 3axucry [7, c. 8-9].

Buxonsun 3 BUIIIEHABEIEHOTO, CIIIJT IIJIKOM MOTOJUTHCH 3 TPUOIYHUKAMH TEOopii
BUKJIIOYHUX TIPaB, a BPAXOBYIOUM O3HAKH, PUTAMaHHI MafHOBHM PaBaM 1HTEJEKTY-
aJIbHOI BJIACHOCTI, MOHA 3POOUTH BUCHOBOK, IIIO MPABOBHM PEXHUM IpaBa BIACHOCTI
(pedoBHX TpaB) He MOXKe OyTH 3aCTOCOBAHUM /O MpaB IHTENEKTyalbHOI BIACHOCTI
(BUKJIIOYHHX TIPaB).

Ha mincraBi aHami3y BUIe3a3HAuYE€HUX JTOKTPHUHAIBHUX MIAXOMAIB MO0 PO3YMIHHS
MPABOBOI MPHUPOJU 1 MOHSATTS MAHOBHUX MPAB MPOMUCIOBOI BIACHOCTI MOYKHA BHUJIi-
JIUTHU TaKi XapaKTEPHI O3HAKHU WX MPaB: HeMaTepiaIbHUNA XapaKTep; BapTICHUHN Xapak-
Tep (34aTHICTH OyTH OLIIHEHUMH); MOXKYTh OYTH 00’ €KTaMH rOCIoJapChKOro 000poTy,
€ BiJ4y>KyBaHUMH; BHUKIIIOYHICTh (HAsBHICTh y NMPABOBJIACHUKA MEBHOI MOHOIIOJIT);
CTPOKOBICTh Ta TEpUTOpiabHa OOMEKEHICTh.

[Tpu boMy cItiy BpaxyBaTH, O OJHUM i3 (YHKIIOHATBHUX MPU3HAUEHb 00’ €K-
TiB IMTPOMUCIIOBOT BJIACHOCTI € 1X 3aCTOCYBaHHS y c(epi BUPOOHHUIITBA, BUTOTOBICHHS
Ta peaiizaiii mpoayKIlii, BAKOHAHHS pOOIT 4 HaJaHHS MOCIYT, TOOTO y chepi rocmo-
JapChKOi AiSUTBHOCTI. TOMY CIiJl IIIIKOM MOTOAUTUCH 3 BUCHOBKOM [. @. KoBams, mo
MPaBO MPOMHUCIIOBOT BJIACHOCTI Ma€ raiy3eBy iAeHTH(DIKAIIO SK IHCTUTYT TOCIOAap-
chKOro Tipasa [4, c. 96].

Ha ocnogi suwyesuxiadenozo ModxicHa 3pooumu UCHOBOK, Wo ) UWUPOKOMY PO3YMiH-
HI «NPAasa NPOMUCIO80i 61ACHOCMIY — Ye CYKYNHICMb 0COOUCMUX HeMAUIHo8ux ma (abo)
MAtiHO8UX NPA8 HA pe3ybmamu HAyKO80-MeXHIYHOI M8OPUOCMI, GU3HAYUEH] 3AKOHOM.

V 8ysbkomy po3yminni, 3 mouxu 30py yuacmi npag npoMuciogoi 81acHoCmi 8 20c-
nooapcyKkomy 0bopomi, «npaea NPOMUCIOB0I 61ACHOCIIY OOYIIbHO BUSHAYUMU 5K C)-
KYNHICMb MAUHOBUX (GUKIIOYHUX) NPA8 HA 00 €KMU NPOMUCIOB0T 61ACHOCTII.
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Maiinose npago na 0b’ekm npoMUCIO80i 61ACHOCMI 8KNI0YUAE MAKI NPABOMOYHO-
cmi: npago Ha BUKOPUCMANHA 00 €EKMA NPOMUCTIOBOI 81ACHOCI,; BUKIIOYHE NPABO O0-
360J1MU BUKOPUCIAHHS 00 €KMA NPOMUCIOB0I 8IACHOCMI,; BUKTIOYHE NPABO NEPEULKO-
0dcamu HenpasoMIipHOMY BUKOPUCMAHHIO 00 '€Kma NpOMUCI080I 61ACHOCMI, 8 MOMY
yucni 3a00poHaAmMU maKe 6UKOPUCTIAHHA, THWMI MAUHOBI Npasa npomMucilo8oi 61acHo-
Ccmi, 6CMAHOBIEHT 3AKOHOM.

3 ypaxysannam HageoeHo2o suuje, OOYilIbHO GHECMU 3MIHU 00 NOJONCEHb 3AKOHO-
0ascmea, sKi 3aKpinaioms npagosy npupooy ma U008y NPUHANEHCHICIb MAIHOBUX
npas npoMUcio80i 814CHOCI:

opyee peuenns u. 2 cm. 190 [[K Ykpainu euxnacmu 6 maxitl pedaxyii: «Maiinosi
npaea 6U3HAIOMbCS PevoSUMU NPABAMU, OKPIM UNAOKIB, nepeddaieHux 3aKOHOM»,

cmammrio 419 [[K Ykpainu oonoenumu wacmurnoro 4 maxoeo 3micmy: «/[o npas
iHmMeneKmyanbHoi 61ACHOCMI He 3ACMOCO8YIOMbCs NON0dCeH s KHu2u 3 ybo2o Kooek-
Cy, AKWO iHule He BCMAHOBIEHO 3AKOHOM),

yacmuny 1 cm. 133 I'K Ykpainu euxnacmu 6 maxii pedaxyii: « Ocnogy npasogo-
20 pedcumy mauna cyd’ekmie 20cno0apio8ants, Ha AKiU 0A3YEMbCs ix 20Cno0apcvka
OISIbHICMb, CIMAHOBIAMb. NPABO GACHOCMI MA THWL peyosi npasa — NPaso 20Cnooap-
CbKO20 GI0AHHA, NPABO ONEPAMUBHO20 YNPABLIHHA, MAUHOGI npasa Ha o0 '€Kkmu npo-
MUCTIOBOT 6IACHOCMIN,

saxpinumu 6 I'K Ykpainu nepenik 06’ekmie npomuciogoi 61acHocmi, 6U3Ha4eHHs.
NOHAMMSA «MAUHOBI NPABA NPOMUCIOB0I 8IACHOCIIY.

BreceHHs1 3a3HaueHNX 3MiH 3a0€3MEYUTh CUCTEMHE 3aKpIIJICHHS B 3aKOHO/IaB-
CTBI TIOZILTY TIpaB 1HTEJIEKTYaJbHOT BJIACHOCTI Ha aBTOPCHKI TIpaBa i IpaBa MPOMHCIIO-
BO1 BJIACHOCTI, SIKi MAlOTh CYTTEBY CHENH(]iKy MPaBOBOrO pPexXUMY, 10, Y CBOIO Yepry
cnpuaTuMe OUThII €PEeKTUBHOMY BUKOPUCTAHHIO TIPaB MPOMHUCIOBOI BIACHOCTI B TOC-
MoAapCbKOMY 000pOTI Ta iX 3aXHCTY.
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